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NOTES. 


WE hoped to be able to publish the 
acts of the last Legislature in sup- 
plements to. THe Law Journat, with a 
table of contents and index in each 
number, so that the lawyers might 
have the new laws at hand in a readily 
accessible form and at the earliest pos- 
sible moment. A bill for this purpose 
was introduced into the Legislature, 
but, owing to the strong opposition 
that is made to any increase of the pub- 
lic printing, it failed to pass. 

As we are not even furnished with 
the text of the bills that have been 
passed, we can do no more than call 
attention to the laws of general inter- 
est which may be found among the 
acts already published in the news- 
papers : 

Chapter |. of the Laws of 1879, ap- 
proved January 29, authorizes cities, 
when their bonds fall due, to renew 964 
per cent. of the indebtedness by issu- 
ing new bonds to that amount, payable 
in not more than thirty years and bear- 
ing interest at not more than six per 
cent. Chapter XII. appears to be al- 
most a repetition of this, with provision 
for a sinking fund and the payment of 
interest out of a tax to be levied for 
that purpose. 


Chapter VII, approved March 27, 
provides that a sheriff, who is about to 
execute the sentence of death, shall ap- 
point twelve respectable persons, two 
of whom shall! be physicians, out of the 
number of those whv are qualified to 
act as grand jurors in the county, to 
witness the execution of the sentence 
and make a report thereof in writing to 
the court; and that he shall appoint 
twelve special deputies from among the 
persons who are qualified to serve as 
jurors, and that no persons, except 
these and two ministers of the Gospel, 
and three members of the family of the 
condemned man shall be permitted to 
witness the execution. 

Chapter X, approved March 27, 
is intended to validate sales of real 
estate, which are defective by reason 
jonly of the fact that neither of the 
newspapers in which they were adver- 
tised was published at the county seat. 

Chapter XIV, approved February 
18, amends section 10 of the act con- 
cerning executions, so as to include 
“shares of stock or interest in any cor- 
poration” in the property which is ex- 
empt from sale if it does not exceed 
two hundred dollars in value. 

Chapter XV, approved February 18, 
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is an act to provide for the summary 
investigation of county and municipal 
expenditures. 

Chapter XVI, approved February 18, 
provides that an executor or adminis- 
trator appointed in another State may 
prosecute any action in any court of 
this State without first taking out let- 
ters in this State, provided he first file 
an exemplified copy of the record by 
which he was appointed in the office 
of the clerk of the court in which the 
action is to be brought, and that he 
also file security for costs if required 
so to do. 

Chapter XX, XXI and XXII, ap- 
proved February 20, are political rath- 
er than legal in their character. The 
first is a repealer of the famous Newark 
ward beil ; the second repeals the act of 
1878, providing for conformity be- 
tween the ward lines and assembly 
districts in cities having more than 
‘vo such districts, and the third re- 
peals the act passed last year ‘relative 
to the boundaries of aldermanic dis- 
tricts or wards in cities of this State.” 

Chapter XXXI, approved February 
26, extends the provisions of section 
10 of the act concerning executors to 
cases where one of the executors shall 
“remove or have removed out of this 
State.” 

Chapter XXXVIII, approved Feb- 
ruary 27, provides that in any particu- 
lar cause in the Orphan's Court, it 
shall be lawful for the president judge 
with the written approval of the jus- 
tice of the Supreme Court for the 
county, to employ a competent steno- 
graphic reporter to take the testimony, 
and to fix and allow the fees for his 
services. 

Chapter XLIX, approved March 4, 
provides that in case of an assignment 
for the benefit of creditors, the oath of 
the assignee taken before a foreign 


commissioner for New Jersey, or before 
any officer qualified by the laws of this 
State to administer oaths, shall be as 
good as if it were taken before the 
surrogate. i 

Chapter LII, approved March 4, 
recites by way of preamble that it is 
the practice of owners of lots or tracts 
of land to dispose of the same to build- 
ers,taking therefor a mortgage or mort- 
gages in excess of the price of the lot, 
the mortgagee agreeing to pay such 
excess to the builders from time to 
time as the buiiding progresses, such 
mortgages being known as advance 
mortgages, aud goes on to provide that 
in all such transactions, the building 
so erected shall be liable for the pay- 
ment of any debt due to any person 
for labor or materials, and that this 
lien shall be prior to the lien of the 
mortgage, except only of such amount 
of the mortgage as may be for pur- 
chase money, provided, however, that 
nothing in the act should interfere with 
a mortgage given to secure bona fide 
loans not advances as aforesaid. 

The legislature adjourned March 
15th. Many other bills of general in- 
terest were passed during the lust of 
the session, but the most important of 
them have been much discussed in the 
daily newspapers, and we must defer 
any further abstracts of the legisla- 
tion of the session until the next num: 
ber of THE JouRNAL. 





From the case of Zhe Common. 
wealth of Penna. ex rel. Fertig v. Pat- 
ton, Supreme Court, Penna., January 
6, 1879, it appears that the legislature 
of Pennsylvania has been making even 
more desperate efforts than our own to 
escape from the restriction to general 





| legislation imposed by the constitution, 
| By the act of April 18, 1878, it was 
provided, inter alia, that in all coun- 
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ties of that commonwealth, where there 
is ® population of more than sixty 
thousand inhabitants, and in which 
there shall be a city incorporated at 
the time of the passage of that act, 
with a population exceeding eight 
thousand inhabitants, situate at a dis- 
tance from the county seat of more 
than twenty-seven miles by the usual- 
ly traveled public road, it should be 
the duty of the president judge, etc. 
This was held by the Supreme Court 
in this case to be a mere evasion of the 
prohibition of the constitution as to 
special legislation, and on that account 
invalid. The court say : “This is class- 
ification run mad. Why not say in all 
counties named Crawford that contain 
a city called Titusville?” ‘There can 
be no proper classification of cities or 
counties except by population. The 
moment we resort to geographical dis- 
tinctions we enter the domain of spec- 
ial legislation.” This case is very much 
like the act of our own legislature pro- 
viding for an elaborate system of dams 
for the preservation of fish in all rivers 
of the width of the Delaware river at 
Phillipsburgh at the same distance 
from tide water, and it reminds us of 
the minister who was annoyed by con- 
versation in the church and said from 
the pulpit that if the lady with the red 
hair, who wore a green dress and was 
sitting in the third pew from the front 
on the right hand side of the middle 
aisle, did not stop talking he should be 
obliged to point her out to the con- 
gregation. 





In Heid v. Vreeland, Feb. 14, 1879, 
2N.J.L. J. 89, the Vice-Chancellor 
holds that “where the purchaser of 
land encumbered by a mortgage, agrees 
to pay a particular sum as purchase 
money, and on the execution of the 
contract the amount of the mortgage 


is deducted from the consideration and 
the land conveyed subject to the mort- 
gage, the purchaser is bound to pay 
the mortgage debt, whether he agreed 
to do so by express words or not.” 
‘’'hese are the words of the official syl- 
labus prepared by the court, and may 
be taken as expressing precisely the 
doctrine of the case. The resuit of the 
case, however, was such as to. show 
that the doctrine will be confined to 
cases which comply exactly with the 
conditions there expressed. It was 
held that the words “free of all en- 
cumbrances except mortgage for $2000 
part of purchase money” were not 
sufficient to overcome the force of the 
receipt in full at the beginning of the 
deed, and the decree for the deficiency 
was refused. We venture to suggest 
that the doctrine of this case must be 
confined to cases in which the amount 
of the mortgage is really a part of the 
purchase money agreed on, and is act- 
ually retained and set apart for the 
purpose of paying the mortgage. It 
is now definitely settled that the liabil- 
ity of the purchaser to the holder of 
the mortgage arises wholly out of his 
liability to the mortgagee, and if he is 
bound in equity to him to pay the 
mortgage, then he might as well be 
compelled to pay it to the mortgagor ; 
and it is very clear that if two people 
really agree, upon the sale ofa piece 
of land, that the amount to be paid 
includes the mortgage and the buyer 
holds back that much of the price as a 
fund to meet the mortgage, he ought 
to use that money for that purpose 
and could be compelled to do so; but 
as a matter of fact this is not the mean- 
ing of a purchase of land subject tu a 
mortgage when there is no express 
agreement to pay it. The real mean- 
ing of the transaction is that the equity 





of redemption is sold. The purchaser 
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takes the burden of the mortgage so 
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close his mortgage, was not taken 
far as the land will go, but no farther. | away by the fact that the first mort- 


The land becomes the primary fund, | gagee began a suit after his other bill 
Jumel v. Jumel, 7 Paige 491. The} had been filed, and had obtained a de- 
equity is all the seller has to sell ; both | cree and sold the property before the 
parties suppose that the land will sat-|decree had been made in the other 
isfy the mortgage, and it is not to be| suit. 


lightly presumed that the buyer means to 
take the burden of the bond upon him- 





Re Baldwin, decided by Lowell, J., 


self. The consideration named in the|in the U. S. District Court for Mass. 
deed is not conclusive as to what the|achusetts, in December, 1878, and re- 
real consideration was; it is natural| ported in 8 Central Law Journal 186, 


enough to add the amount of the mort-| is as follows : 


A bank held a note for 


gage to the value of the equity in stat-| $3,000 signed by the bankrupt and 


ing the consideration, without reflecting 
upon the consequences of a literal con- 
struction of that act, and the force of 
this circumstance is always balanced 
by the receipt in full which the deed 
contains. We think it will be found 
that the New York cases, in which it 
is held that one who buys subject to a 
mortgage without assuming it, is not 
liable for any deficiency, have express- 
ed the real intention of the parties in 
most transactions of that kind. See 
Murray v. Smith, 1 Duer 412; Hall 
v. Stebbins, 29 Barb. 524. 

In Brunson v. Furguson (infra, 
titleeChancery) the Vice-Chancellor held 
that where the purchaser of mortgaged 
premises had agreed orally to pay tbe 
mortgage as a part of the considera- 
tion mentioned in the deed, he was 
liable to a decree for the deficiency. 
This is a necessary consequence of the 
principle of the former case, and is not 
open to the objection that it is the 
variation of a written contract by parol 
evidence, because, according to the doc- 
trine of that case,the liability arises out 
of the situation of the parties rather 
than out of a contrat. In this same 
case it was also held that the right of 
a second mortgagee toa decree for the 


made proof in full against his estate. 
An endorser of the note, who held as 
collateral security stocks pledged to 
him by the bankrupt, afterwards paid 
the debt at the bank, and sold the 
stocks for $1,056. Held, That the 
surety should hold proof and receive 
the dividend only for the difference be- 
tween the amount proved by the cred- 
itor and the amount realized from the 
security. The opinion is a very care- 
ful and learned discussion of the doc 

trine of Maure v. Harrison, 1 Eq. Cas. 
Abr. 93 and as modified by Lord Eldon 
in ex parte Waring, 19 Ves. 345 and 
the American cases by which the doc 

trine of the earlier case has been adopt 
ed without the limitation annexed to ii 
by Lord Eldon, Moses v. Murgatoyd, 
1 Johns. Ch'y 119 and other cases, 1 Ld. 
Cas. Eq. 3 Am. Ed. 163, and his con 

clusion is that “whether we hold that 
the creditor has a distinct equity whic! 
chancery might require him to enforce, 
or that he may prove in full, leaving 
the assignee to establish and work ont 
the resulting equities when the time 
comes for a dividend, or whether we 
simp y say, the surety is now by force 
of the statute, in court, and bas the 
standing of a creditor who has been 
partly secured, the result is that we 





deficiency on a bill filed by him to fore- 





should give crecit for the amount real- 
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ized from his security, and take a divi- 
dend upon the excess only of the origi- 
nal debt as proved.” The cases cited 
as most resembling this are Ex parte 
Sherrington, 1 De G. M. and G. 195, 
and Ex parte Mann L.R. 5 Ch. D. 367. 

Reukauff v. Aronson, Phila. Com- 
mon Pleas, Dec. 2, 1878, affords a good 
illustration of the essential distinction 
between an underlease and an assign- 
ment of the term. C. had leased prem- 
ises of R. for five years, beginning May 
1, 1874. On Oct. 11, 1874, R. under- 
took to lease the same premises to A. 
for three years and five months from 
December Ist, 1875, “‘being the re- 
mainder of Rs term,” at the rent of 
$5,000 perannum. ‘The so-called lease 
from R. to A. contained the usual cov- 
enants concerning distress and a spec- 
ial covenant making it subject to all 
the conditions and restrictions contain- 


ed in the lease from C. to R. A. paid 
rent to R. for two years and then re- 


fused to pay more. In a suit brought 
by R. for the rent, it was held that A. 
had a good defence, because the so 
called lease was an assignment of the 
whole term and not an underlease, 
and A. was not liable to R. for the 
rent. It is of the very essence of an 
underlease that there should remain a 
reversion in the lessor. If he part 
with the whole term there is no rever- 
sion remaining in him, and without a 
reversion there can be no tenure. He 
cannot be a landlord,nor the other 
party his tenant. Parmenter vy. Web- 
ber, 8 Taunt. 593; Barrett v. Rolph, 14 
M. and W. 348. It was indeed held in 
Pollock v. Stacy, 9 Q. B. 1033 that 
where an assignment of the whole term 
was intended by the parties to operate 
a8 an underlease, and is void as an 
assignment by reason of the statute of 
frauds, it may be held to be an under- 
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lease so far as to support an action for 
use and occupation. This, however, 
is directly opposed to Barrett v. Relph, 
supra. The question at issue between 
these two cases was ably discussed in 
the Fifth English Edition of Smith’s 
Leading Cases; Spencer's Case, p. 
139* ad finem and the preference giv- 
en to the doctrine of the Exchequer 
case. The same question was _ also 
examined with great learning and abil- 
ity by the Irish Courts in Pluck v. 
Digges, 5 Bligh N. S. 41; Lessee of 
Fawcett v. Hall, Ale. and N. 248; 
Lessee of Walsh v. Feely, 1 Jones, 
514, and the Irish courts bave all final- 
ly concurred with the Court of Ex- 
chequer in England. The opinions in 
these Irish cases are splendid speci- 
mens of Common Law reasoning and 
are very interesting reading. The case 
of Pollock v. Stacy is now practically 
overruled by Beardman v. Wilson, L. 
R.4C. P. 57, which holds generally 
that an under lease of the whole term 
amounts to an assignment. There is 
an Ohio case—we wish we could re- 
member the citation, so that we might 
learn the name of the judge,—in which 
the court reasoned that as an under- 
lease might be made of the whole of the 
premises, so, upon the same principle, 
an underlease might be made of the 
whole of theterm. There is an article 
on this subject in the American Law 
Review, for January, 1873. 

Whitney v. The Merchants’ Nat. 
Bank, 11 Vroom 481, decides a point 
of practice upon which there bas been 
some doubt in the profession. It was 
held that a demand by the defendant 
that the plaintiff's attorney declare 
whether the summons or capias was 
issued by his authority, and name the 
plaintiff's place of abode, is not merely 
ancillary to the demand for security for 
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costs, and does not stay the running of|tried again. People v. Goodwin, 18 


the defendant's time to plead. “The 
stay is made dependent,” the conrt say, 
“not on the demand, but on the refus- 
al to declare. It may well be, that as 
the statute makes it the attorney's duty 
to declare forthwith, a failure to declare 
for nearly six months,.or for any longer 
period than till the quarto die post, 
which of old was the latest day of in- 
dulgence, may be regarded as a refusal 
to declare; but the consequence of this 
refusal is not a lengthening of the de- 
fendant’s time to plead, but a prohibi- 
tion against the plaintiff's taking any 
further proceedings without the leave 
of the court.” 





SEvERAL interesting points of crim- 
inal practice were discussed on the 
trial of Mrs. Smith in Hudson County 
for the murder of her husband. One 
of the jurymen fell ill in the course of 
the trial, and both parties were very 
desirors that the trial should proceed 
without delay. It was proposed by the 
defence to draw a new juror, or else to 
go on with eleven jurors, with the con- 
sent of the accused, in either case, to 
be formally expressed in open court. 
The prosecution, however, considered 
that no such consent would be of any 
avail, and declined to proceed. It was 
then determined to draw another jury, 
and the question arose whether it 
might be drawn from the same panel as 
before, which included the man who 
was sick. This was referred to Judge 
Knapp. who reserved his decision, and 
the result will be that the jury will ve 
drawn out of the panel of the next 
term. It was suggested that the de- 
fendant had Leen once put in jeopardy 
and could not be tried again, but it is 
well settled that upon the discharge of 
a jury before verdict the prisoner has 
not been put in jeopardy, and may be 





Johns. 187; State v. Hall, 4 Hal. 256. 





In the trial of the Freeholders of 
Warren County the question arose 
whether, when six persons are tried to- 
gether for conspiracy, each person is 
entitled to three separate challenges. 
It was said to have been held at the 
Essex Oyer and Terminer that each 
defendant is entitled to the whole num- 
ber of challenges allowed, but this, it 
appears, was in a case which came un- 
der the other statute, which proyides 
that “every person indicted for treason, 
murder, etc., shall be admitted peremp- 
torily to challenge twenty of the jury 
and no more.” The statute applicable 
to the case at bar was Rev., Juries, 34, 
in which there is a marked difference 
in the form of expression. It says: 
“The defendant or defendants shall be 
entitled to challenge peremptorily, as 
their names are drawn from the box, 
three of the general panel of jurors,” 
etc. The Chief Justice expressed the 
opinion that the defendants were lim- 
ited to three challenges in all, but the 
prosecution consented to eaeh defend- 
ant making three. 





Ar the opening of the February term 
of the Supreme Court, the attorney- 
general brought before the Court the 
question whether Thomas Graham 
ought to be prosecuted for the murder 
of John M. Armstrong after he, an al- 
leged accomplice, had been used as a 
witness upon the trial of Benjamin 
Hunter, who had been convicted and 
executed. Graham had been indicted, 
and his trial was strongly urged in the 
county where the murder took place. 
The indictment was brought up to the 
Supreme Court by certiorari for the 
judgment of the Court upon this 
question. The case presented the un- 
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usual occurrence of the attorney gen- 
eral arguing in favor of the accused. 
He urged in the strongest terms that 
after using the prisoner as a witness, 
the State was not only bound in honor 
not to prosecute, but had no right to 
do so. 
by the practice of the prosecuting offi- 
cers and the executive and by decisions 
of the courts, that if the testimony of 
an accomplice is used, he will not be 


It is settled beyond question 


prosecuted or will be pardoned if con-. 
victed. It isa matter of judicial dis- 
eretion whether his testimony shall be 
used, and this is always exercised in 
view of the fact that “ the admission of 
the party as a witness amounts to a 
promise by the court of a reeommenda- 
tion to merey upon condition of his 
making a full and fair disclosure of all 
the circumstances of the crime.” The} 
People v. Whipple, 9 Cowen 705. And 
it makes no difference whether the tes- 
timony leads to conviction or not,if the 
accomplice has fairly fulfilled the con- 
ditions on which he was admitted as a 
witness, he is entitled to a recommen 
dation to pardon. King v. Rudd, Cow- 
per 331. In the United States v. Lee, 
4 McLean, the rule is stated clearly 
that “if an accomplice is used as a 
witness there is an implied obligation 
by the government, if not expressed, 
that if the witness shall make a full 
and honest disclosure of the facts 
which have a direct bearing on the 
case, Le shall not be prosecuted.” This 
rule may let many a rogue go free and 
is no doubt demoralizing to the witness 
and renders his testimony very un- 
trustworthy ; but not only is it neces 
sary to the conviction of other offend-| 
ers and to the breaking up of conspir- 
cies through mutual distrust, but it 
would be contrary to all cur instincts 


and then punish him for the same 
crime. A prisoner is entitléd to remain 
silent, and if we obtain his confession 
indirectly for the purposes of justice 
against another, we cannot use it 
against himself. In the case of Thomas 
Graham the court reserved their de 
cision. 





In Mitchell for the use of the First 
National Bank of Butler v. Walker, 
U. S. Cireuit Court, Western District 
of Pennsylvania, decided January 16, 
1879, by McKennan, C. J., it was held 
that the Cireuit Court of the United 
States has unconditional jurisdiction 
of all suits by and against national 
banks within their respective districts, 
irrespective of the amount in contro. 
versy and the citizenship of the parties, 
and that jurisdiction in such cases is 
limited to these courts. It has been so 
held before in several courts where the 
bank sued as endorsee of negotiable 
paper. In this the bank was the 
holder of a non-negotiable note on 
which the assignee might, by stat- 
ute, sue in his own name. A mo- 
tion to set aside the judgment for 
the plaintiff was denied, and the plain- 
tiff had leave to amend the proceedings 
so as to strike out the name of Mitch- 
ell and make the bank the nominal as 
well as the actual plaintiff. 





Tue decision of the U. S. supreme 
Court in United States v. Glab, Jan. 
27, 1879, has compelled a modification 
of the ruling of the Commissioners of 
Internal Revenue, requiring special tax 
to be paid by the successor in business 
of a firm which dissulves before the ex- 
piration of the term for which said firm 
has paid the special tax. The decision 
was that the surviving partner of a 





of fairness to lead a man to implicate | 


firm whose busivess is subject to spe- 


himself as « witness against another! cial tax, is not prohibited from carry 
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ing on the business for the balance of 
the term for which the tax is paid, 
where no change is made in the busi- 
ness that would open the door to fraud. 
The Commissioner has accordingly is- 
sued a circular dated March 4th, 1879, 
modifying his ruling so that on the 
dissolution of a firm a further tax is 
not exacted of a successor who had be- 
longed to the old firm, but that where 
a member of the firm carries on the 
business after the firms dissolution, 
and associates with him a person not a 
member of the old firm, the new firm 
is required to pay a new special tax, 
even though the name of the new firm 
may be the same as that of the old. 





In Union Nat. Bank, Sinker et al. 
v. Matthews, reported 25 Internal 
Revenue Record, 8 1nd 9 Albany Law 
Journal 132, the United States Su- 
preme Court has held that although a 
national bank is prohibited by law 
from loaning money on the security of 
real estate, yet if it does make a loan 
on such security, the security is not 
This re- 
verses the judgment of the Supreme 
Court of Missouri in the same case, 


void, but may be enforced. 


and is contrary to what had come to 
be regarded as a well established doc- 
trine in the State courts. It has been 
held by the courts of many of the 
States that although a mortgage taken 
to secure a past debt was good, yet 
that a mortgage taken fur a contem- 
poraneous debt or for future advances 
This 
thought to be the inevitable result of 


is invalid. harsh doctrine was 
a proper enforcement of the law which 
forbids the national banks to take such 
securities, but the Supreme Court says 
that as the statute does nut impose the 
penalty of a torfeiture for this violation 
of the law, it is unnecessary for the 


courts to do so. For the contrary 
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doctrine see Crocker v. Whitney, 71 N. 
Y. 161; Fowler v. Scully, 72 Pa. St. 
456, and numerous cases reported in 
Thompson's National Bank Cases. 





Tus question arose recently in this 
State in National Bank of the State 
of New York v. Graham, argued be- 
fore the Vice-Chancellor on a motion 
to strike out an answer setting up the 
invalidity of such a mortgage. The 
motion to strike out the answer was 
made ostensibly on the ground that 
the answer, not being under oath, was 
not signed by the defendant ; and the 
unconscionable nature of the defence 
was urged as a reason for enforcing the 
technical objection. This decision of 
the Supreme Court which puts an end 
to the defence, will relicve the court of 
the necessity of taking advantage of a 
technical mistake to exclude a defence. 
It seems to us unworthy of the dignity 
of a court of equity to take advantage 
of a technical mistuke to exclude any 
defence, however unconscionable. If 
the defence is one established by legu! 
decision it is better to change the 
course of decision ; if it is established 
by the legislature, it is hardly compet- 
ent for the courts to say that it ought 
not to be made. 





THE RATE OF INTEREST. 





The change in the rate of interest 
from seven to six per cent has given 
rise to some cuntroversy as to its 
effect upon debts incurred and con- 
tracts made before the new law took 
effect ; and although there has been « 
pretty general acquiescence in the de- 
termination of creditors to insist on 
the continuance of the old rate, yet 
there has been some difference of opin- 
ion expressed from the bench at tie 
Circuit, and we are not aware of any 
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recent decision of the question by the 
Supreme Court. Three different views 
of the matter have been taken at the 
Circuit. First, that the old rate con- 
tinues up to the time of payment, the 
interest being «warded as damages and 
the damages being those contemplated 
by the parties, which may be presumed 
to be interest at the rate existing when 
the coutract was made or the liability 
incurred. Second, that the old rate is 
to be reckoned up to July 4th, 1878, 
and after that the new, on the principle 
that the damages sustained for the de- 
tention of money are, in contemplation 
of law, only the amount which the law 
allows for the use of money during the 
time the money is detained ; and third, 
that the interest must be reckoned at 
the new rate from the time the money 
came due. on the ground that this be- 
ing the rate at the time of the judg- 
ment, must govern the action of the 
courts in awarding interest. Again, 
another aspect of the matter is pre- 
sented when it is argued by one court 
that if a contract is made to pay 2 sum 
of money at a certain time with inter- 
estat seven per cent., it 1: to be pre- 
sumed that this means seven per cent. 
until the debt was paid, and by another, 
that no such presumption can be made, 
but that on the money becoming due 
the legal rate must prevail. 

In view of these various opinions, 
each of which is supported by a legal 
principle, it is well to examine the cases 
and see which opinion is best sustain- 
ed by authority. In Brewster v. Wake- 
field, 22 How. 121, it was held by the 
United States Supreme Court that 
where a person had given two prom- 
issory notes payable within a certain 
time with interest at twenty and twen- 
ty-four per cent. respectively, interest 
was to be reckoned at seven per cent. 
after the maturity of the notes. Chief 


Justice Taney said: ‘The contract 
being entirely silent as to interest, if 
the notes should not be punctually 
paid, the creditor is éntitled to inter- 
est after that time by operation of law 
and not by any provision in the con- 
tract. The cases of Macomber v. Dun- 
ham, 8 Wend. 550 ; United States Bank 
v. Chapin, 9 Wend. 471, and Ludwick 
v. Huntsinger, 5 Watts and Serg. 51, 
60, were decided on this principle, 
and, in the opinion of this court, cor- 
rectly decided,” In the case of U. S. 
Bank v. Chapin, which thus received 
the approval of the Supreme Court, it 
was held that a bank which is limited 
by law to six per cent. on all discounts 
is entitled to the legal rate of seven 
per cent. after the bills become due; 
that the contract having been broken, 
the bank is entitled to interest at the 
legal rate. In Ludwick v. Huntsinger, 5 
Watts and Serg. 51, 60, it was held 
that a note payable at a fature day 
with interest at three per cent. carries 
that interest until the day of payment 
and after that carries lawful interest. 
The doctrine of these cases is in- 
consistent with the idea that interest 
should be reckoned as damages at the 
contract rate until the time of payment 
in spite of a change in the legal rate of 
interest, and are also opposed to the 
notion that we may presume it tu have 
been the intention of the parties that 
the interest should continue at the 
contract rate after the day fixed for 





payment. The priaciple of these cases 
is that when a bond or other obliga- 
tion is made payable at a certain day 
with a certain rate of interest, the con- 
tract is broken by the non-payment of 
the principal at the day fixed, and the 
only obligation after that is a liability 
in debt, or for damages, and that the 
interest will therefore be the rate es- 





tablished by law for the time being, 








106 THE NEW JERSEY LAW JOURNAL. 





and on this principle the interest would 
have to be reckoned at seven per cent. 
from the maturity of the debt until 
July 4th, 1878, and at six per cent. 
after that date. 

Brewster v. Wakefield was, however, 
a case of peculiar hardship ; the rate of 
interest agreed on was very exorbitant 
and the court, “looking with distavor 
upon the devouring character of the 
interest stipulated in that case, gave a 
strict construction to the contract of 
the parties.” This was the view of this 
case expressed in Cromwell v. County 
of Sac., 6 Otto, 51, in which the Supreme 
Court practically overrule the doctrine 
of Brewster v. Wakefield and express 
the opinion that, although there are 
conflicting decisions, “the preponder- 
ence of opinion is in favor of the doc- 
trine that the stipulated rate of inter- 
est attends the contract- until it is 
merged in the judgment.” 

There is very little authority on this 
subject to be found in the English 
cases because there have been few, if 
any, changes in the rate of interest 
there, and the usury laws were abolish- 
ed altogether in 17 and 18 Victoria. 
There are many decisions, however, 
on the principles which underlie the 
subject. The general rule of the com- 
mon law is that interest is not recover- 
able unless there is an express stipula- 
tion that interest should be paid, or 
unless such be the usage of trade, and 
the right to recover interest at the 
present day, in the absence of express 








in debt for the interest was always 
added. At the same time the interest 
might always have been left to the jury 
as sounding in damages. See Watkins 
v. Morgan, 6 C. & P. 661, and Hudson 
v. Fossett, 7 M. & G. 348, where it is 
held that the interest forms a part of 
the debt, and Dickenson v. Harrison, 4 
Price 282, which suggests a quere 
whether the interest is damages or a 
part of the debt. In Arnott v. Red- 
fern, 11 Moore 209, 3 Bingh. 353, it is 
held that in whatever forma debt ac- 
crues, whether on a contract bearing 
interest or otherwise, the jury may give 
interest by way of damages for the 
wrongful detention of the money. 
Whether interest is regarded as dam- 
ages or as part of the debt seems to 
make o difference in the determination 
of the question whether the old rate of 
interest shall continue after the legal 
rate has been changed. If it is dam- 
ages, the reasoning is that the damages 
are to be estimated according to the in- 
tention of the parties at the time,which 
may be presumed to be that interest 
should continue at the rate existing at 
the time ; and if it is a part of the debt, 
the courts hold that the debt carries with 
it the existing rate until it is paid. The 
opinions of the courts throughout the 
country are now almost unanimous in 
holdivg that the interest on any liabili- 
ty—or at least any liability arising out 
of contract or legal duty—continues at 
the rate agreed upon, or the legal rate 
at the time the liability was incur- 





stipulation, arises out of the fact that 
the usage of trade is almost universal. 
Where it was not included in the con. 
tract, interest was originally awarded 
as damages for the detention of the 
debt, but if the contract did call for 
interest, the interest was considered as 
a separate debt, and might have been 
sued for separately, and a special count 


red until it has been paid, or a judg- 
‘ment has been entered upon it. The 
judgment draws interest at the legal 
rate of the time it is rendered. In 
Bryan v. Moore, Minor (Ala.) 377, and 
'Cyrick v. Battle, 5 Fla. 345. it was held 
| that a statute ultering the rate of in- 
terest does not affect contracts made 
‘before its passage so as to change their 





ee le, ie i 


Wa 





THE NEW JERSEY LAW JOURNAL 


rate. In Kohler v. Smith, 2 Cal. 597, 
a note at three per cent. a month where 
the legal rate is ten per cent. per an- 
num, was held to draw interest at the 
former rate after maturity. In Hand 
v. Armstrong, 18 Iowa 324,and Thomp- 
son v. Pickel, 20 Ib. 490, it is held that 
& promissory note made payable at a 
certain time after date, with interest at 
ten per cent., draws interest at that 
rate after maturity until paid, although 
this is above the legal rate. The same 
thing is held in Spencer vy. Maxfield, 
16 Wis. 178, 541; Pruyn vy. Mil- 
waukie, 18 Ib. 367, and Brannon v. 
Hursell, 112 Mass. 63,71. These cases 
are similar to Brewster v. Wakefield, 
22 How. 118, and the decisions are in 
conflict with the opinion in that case. 
In Lee v. Davis, 1 A. K. Marsh (Ky.) 
397, it was held that the rate of inter- 
est on a note is to be regulated by the 
law as it existed at the time the con- 


tract was made; and in Miller v. Bur- 
roughs, 4 Johns. Ch. 436, it was held 
that a bond at six per cent. draws in- 
terest at that rate after maturity and 
until judgment, although the legal rate 


is seven. And to the same effect are 
Cartledge v. Cutliff, 21 Ga. 1; Bates v. 
Wernweg, 4 Blackf. 272; Macoleta v. 
Packard, 14 Cal. 179. 

In Eaton v. Boissonault, Sup. Ct. of 
Maine, Dec. 17, 1877, it was held that 
a note payable ut a future day with in- 
terest at eight per cent., in which 
nothing is said about interest after 
maturity, will draw the legal rate of six 
per cent. after maturity. This was 
decided on the principle that interest 
after maturity is damages, and that the 
proper measure of damages is the legal 
rate of interest. The court relied for 
authority upon Cook v. Fowler, L. R. 
7, H. L. 27; Brewster v. Wakefield, 22 
How. 118; Burnhisel v. Firman, 22 
Wall. 170; Pierce v. Swanpoint Ceme- 
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tery, 10 R. I. 227, and Hubbard v. Cal- 
lahan, 42, 524. In this last case the 
note provided for fifteen per cent. after 
maturity, and the court held that a 
statute which provided that only seven 
per cent. should be charged for the 
detention of any money due, and took 
effect just before the maturity of the 
note, did not affect the rate of interest, 
on the ground that the interest formed 
part of the contract, and the statute 
would be powerless to affect it even if 
it were so intended. This suggests the 
importance of determining whether in- 
teres is in general a part of the con- 
tract after the money is due, for if it is 
the proposed legislation by which the 
rate of interest on all debts would be 
reduced to six per cent. would be un- 
constitutional as impairing the obliga- 
tion of contracts. This, ‘however, is 
beyond the purpose of the present 
article. 

The few English cases that are to 
be found on this subject, assert the 
principle that interest after the ma- 
turity of the debt is recoverable as 
damages; and they hold that as a 
general thing the rate fixed by the con- 
tract is the proper measure of the dam- 
ages. In Keene v. Keene, 3 C. B. N. 
S. 144, it was held that where a bill is 
drawn for a given sum “with interest 
at 10 per cent. per annum, even the 
drawee, on the default of the acceptor, 
is liable for interest at 10 per cent. 
after the maturity of the note and no- 
tice of dishonor. Willes, J., said: “Until 
the maturity of the bill the interest is 
a debt; after its maturity it is given as 
damages at the discretion of the jury. 
Col. Fremont had to pay 25 per cent. 
(the California rate of interest) upon 
the bills which he drew there on Mr. 
James Buchanan, the Secretary of State 
of the United States at Washington, 
and which bills had been protested for 
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non acceptance. See Gibbs v. Fre- 
mont, 9 Exch. 15. Here a jury might 
adopt as the measure of damages the 
rate of interest which the parties them- 
selves had fixed.” The other judges 
concurred. In Morgan v. Jones, 6 Exch. 
620, a note bearing 10 per cent. per 
annum payable ir. six months was held 
to draw interest at the same rate after 
maturity. The case of Cook v. Fowler, 
L. R. 7 H. L. 27, appears, however, at 
first sight to be opposed to the doc- 
trine of these cases and was so under- 
stood in Eaton v. Boissonault, above 
referred to. This case was similar in 
its facts to Brewster v. Wakefield and 
Burnhisel v. Firman in the United 
States Supreme Court; the obligation 
sued on drew an exorbitant rate of 
interest up to the time fixed for pay- 
ment, and the question was whether 
that rate should be continued until the 
judgment. The rate in this case was 
sixty per cent. a year, and the court 
held that the mere defeasance in a 
warrant of attorney by which it was 
declared to be given “to secure the 
payment of £1330 with interest there- 
on at and after the rate of £5 per cent. 
a month on the 2d of June next” was 
not a contract at all, and that even if it 
were, there is no rule of law that upon 
a contract to pay a given sum at a cer- 
tain day with interest, a further con- 
tract for the continuance of that rate 
is implied. “On the contrary,” said 
Lord Cairns, “the distinction seems to 
be well established between cases 
is expressly reserved 
and where it is not. In the latter case 
it is reeoverable not as interest accord- 


where interest 


ing to the contract, but as damages 
for the breach of it,” and he added : 
“No doubt prima facie the rate stipu- 
lated for might be taken and generally 
would be taken as the measure of in- 
terest, but that would not be conclu- 
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sive.” The result is precisely the same 
as the doctrine established by the 
American case3 ; the rate agreed upon 
would continue after the maturity of 
the debt, or the breach of the con- 
tract, or a change in the legal rate of 
interest, unless the rate agreed upon is 
so exorbitant that it can not fairly be 
taken as a measure of damages. It is 
to be observed, however, that in most 
of these cases a certain rate of interest 
had been agreed upon, and it might 
well be held that where a contract is 
silent as to interest, the intention of 
the parties is that the damages for the 
breach of the contract shall be the legal 
rate of interest for the time being, 
whatever that may be. . 

The course of decision in New Jer- 
sey, so far as has been reported, has 
been quite harmonious,and is in accord- 
cordance with the majority of cases. 
In Verree v. Hughes, 6 Halst. 91, judg- 
ment was entered Nov. 29. 1825, by 
virtue of a warrant of attorney and a 
bond bearing date June 6, 1809. The 
rate of interest was changed from seven 
to six per cent. in 1824. On applica 
tion for directions as to the rate of in- 
terest to be endorsed on the execution 
the court said, “We are of opinion that 
the calculation should be made at six 
per cent from the date of the judg- 
ment.” but «dded that they should not 
have denied seven per cent to date, if 
no new principal had been formed at 
the time of the judgment, and the cal- 
culation hud been made on the original 
principal only. In North River Mead- 
ow Co. v. Christ Church, Shrewsbury, 
2 Zab. 424, it was held that an assess 
ment made upon thé defendant by the 
plaintiffs under their charter in 1823 
bore interest at seven per cent up to 
the trial in 1843. Green, C. J., said, 
“The act of 1823 changing the rate of 
interest did not affect the rate of inter- 
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est subsisting previous to the 4th of 
July, 1824.” In Cox v. Marlatt, 7 
Vroom 389-91, Scudder J., says, 
“Changing the rate of interest does 
not affect existing contracts, or debts 
due prior to such enactment, whether 
they be evidenced by statute, by judg- 
ment, or by agreement of the parties. 
Such has been the uniform course of 
decisions in our courts.” These decis- 
ions and dicta being in accordance with 
the great weight of authority elsewhere, 
it may be regarded as settled in this 
state that a contract for the payment 
of a debt with interest, made when the 
rate was seven per cent., will continue 
to Graw interest at that rate after the 
money is payable and since the change 
in the legal rate. It is quite possible 
that another view might be taken of 
the rate to be charged on debts arising 
on sales of merchandise or on liabili- 


ties for torts. Interest as damages, 
where the element of intention of the 
parties is absent, may very properly be 
held to be the amount of interest which 
could have been obtained for the mon- 
ey at the legal rates during the period 
since it was first payable. The author- 
ities would have to be examined with 
this point specially in view. There is 
only space now to add that trustees 
have been held to be chargeable for in- 
terest on trust funds only at the legal 
rate for the time being, Cart edge v. 
Cutliff, 21 Ga.1, and that it is well set- 
tled in this State that decrees and judg- 
ments on seven per cent. debts bear 
interest now at six per cent. Cox v. 
Marlatt, 7 Vr. 387; Wilson v. Marsh, 
2 Beas. 289, although in Georgia a 
different rule seems to prevail, Mayor 
of Macon v. Trustees, ete., 7 Ga. 204. 








NEW JERSEY SUPREME COURT. 


PROMISE OF MARRIAGE—-IMPO- 
TENCY. 





Gullck v. Gulick. 
[Feb. Term, 1879.] 

A promise to marry made by a person physi- 
cally and incurably impotent, is contrary to 
the statutory policy of the State and its 
breach will not constitute a cause of action. 
Rule to show cause why a new trial 

should not be granted, the issue hav- 

ing been tried in the County of Mid- 

dlesex. 

Mr.Steckton, Att’y Gen.,for the rule. 

Mr. Winfield, contra. 

Brastey, Ch. Justice: Thisisa suit 
for a breach of 2 promise of marriage. 
At the time of the contract the plain 
tiff was thirty-nine, and the defendant 


| Seventy-nine yearsof age. It appeared 
‘from the proofs at the trial that the 
defendant was sexually impotent, owing 
to a surgical operation, and that such 
infirmity was known to the plaintiff. 
The question is whether an actionable 
promise could exist in view of such a 
state of facts ? 

This inquiry, I think, shuuld receive 
a negative resporse. The undertaking 
which is sued on is plainly against the 
policy of the law of the State. The 
statute, Rev. p. 315, sec. 4, says that 
“divorces from the bond of matrimony 
may be decreed in case the parties, or 
either of them, at the time of such mar- 
riage, were physically and incurably im- 








potent ; and all marriages in such case 
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shall be invalid from the beginning 
and absolutely void.” The effect of 
this act is to put it in the power of the 
Chancellor to declare any marriage void 
on account of incurable impotency in 
either, or both of the parties It is 
argued that this clause just quoted 
does not have such wide effect, but 
that it is applicable only when there is 
fraudulent concealment of such matri- 
monial impediment. But the act con- 
strued by legal rules will not yield 
such a meaning. There are three fatal 
objections to this suggested interpre- 
tation. First, it renders the entire 
section nugatory, as, if such be its 
office, it added nothing to the efficacy 
of the law as it existed at the time of 
the enactment of such provision, for 
at that period it had already been defi- 
nitely settled by the opinion of the 
Court of Errors in the case of Carris 
v. Carris, 9 C. E. G. 516, that a fraud- 
ulent concealment of the kind in ques 
tion constituted a ground on which the 
marriage might be dissolved. Second, 
such a construction is inconsistent with 
the provision itself, which makes the 
marriage voidable for the reason of 
impotency in both parties, and in such 
a case it is impossible to base the pro- 
ceedings for a divoice on the allegation 
of deception, as an impotent party 
could not rationally allege that he suf- 
fered from a fraud practited by the 
non-disclosure of a corresponding de- 
fect in the other party. And in the 
third place, as the statute in explicit 
terms says that impotency in one or 
both of the parties shall constitute the 
ground uf divorce, the court, in in- 





the statute, because if concealment of 
the impotency must exist, in order to 
put the act in motion, then fraud 
would be most certainly the substance, 
and the physical defect but the inci- 
dental characteristic of tho proceeding 
for the dissolution of the marriage. It 
is very obvious, I think, that such a 
material modification of the verbal ex- 
pression of this section could be justi- 
fied only on the ground that its letter 
would lead to a result so outrageously 
inconsistent with common reason as to 
demonstrate that such a result could 
not have been within the legislative 
design. But nothing of the kind can 
be pretended in this instance. It is 
tiue that the act read by its letter 
establishes a policy about which differ- 
ent views may be entertained. To 
some minds the system introduced by 
it may appear unduly restrictive of the 
right to marry, while to other minds 
this circumscription of such right may 
seem wise, as, on the whole, such rela- 
tionships bave a tendency that is not 
consistent with morality or the well- 
being of society. But for present pur 
poses it is enough to say that the pol- 
icy of the act, receiving it in its literal 
sense, is not absurd, for this being so, 
such policy is not subject to judicial 
amendment or revision. 

Taking this view of this statute it is 
not possible to sanction the present 
action. The defendant could not force 
himself to enter into a marriage which 
by force of its own inherent conditions 
might be declared by the Chancellor to 
be void ué initio. Having made such 
a promise he had a locus poenitentia, 


terpreting it, cannot say that conceal-| and could repudiate it without sub- 
ment as well as impotency is necessary. | jecting himself to a lability to be sued. 


Such a reading would be founded on 
the implication that the cssential 


"The plaintiff should have been non- 


suited at the trial, and on this account 


ground of divorce is not contained in | the rule must be made absolute. 
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ASSESSMENT—CERTIORARI. 





The State, The Board of Chosen Freeholders 
of the County of Hudson v. The Paterson 
Ave. and Secaucus Road Commission- 
ers. The State v. The Same. 

(Feb. Term, 1879. ] 

On certiorari upon an assessment for benefits. 
Objections to the regularity of the proceed- 
ings of the commissioners by whom the 
work was done four years before, are too 
late. Such defects may be cured by legis- 
lation. 

The legislature has a right to imposea part of 
the cost of an improvement upon the 
county. 

An act directing an assessment upon all lands 
which, in the opinion of the commissioners, 
are benefited, is valid. 

It is essential to the validity of an assessment 
that the land owners should have notice of 
the meeting of the commissiontrs Notice 
of the motion to confirm the report is not 
sufficient. 

On certiorari in matter of the im- 
provement of Paterson Avenue and 
the Secaucus Road in the County of 
Hudson. 

The report of commissioners ap- 
puinted by the Court of Common Pleas 
to assess the benefits on the impyove- 
ment of Paterson Avenue and Secaucus 
Road, assessed on lands benefited the 
sum of $73,107.68, and the residue of 
the cost of the improvement amount- 
ing to $58,861.11 upon the County of 
Hudson in compliance with the first 
section of the act of 1875, relating to 
this improvement. P. L. 519. This 
report was filed in the clerk's office of 
the Court of Common Pleas anid after— 
wards, after objections were heard, was 
confirmed March 16, 1878. Writs of 
certiorari, seventeen in all, were sued 
out in March 1878 to remove these 
proceedings. One of these writs was 
obtained by the Board of Chosen Free- 
holders of the County of Hudson, and 
the others by individuals upon whose 
lands parts of the assessment were 


laid. 





Argued before Justices Dalrimple 
Depue and Scudder. 

Mr. J. H. Lippincott and Mr. Jas. 
Fleming for the prosecutors. 

Mr. J. D. Bedle, contra. 

Dezpve, J., in delivering the opinion 
of the court,said: Objections to the form 
of the oath taken by the commission- 
ers by whom the improvement was 
made and irregularities in their pro- 
ceedings cannot now be entertained. 
They have been removed by legislation, 
especially by the act of 1874, P. L. 488, 
and are such as are capable of being 
cured by subsequent legislation. State, 
Walter, pros. v. Town of Union, 4 Vr. 
350. If they had not been eured by 
legislation these objections came too 
late. The work was completed and all 
the expenses incurred in the early part 
of 1874, and the writs were not sued 
out until March, 1878. The excuse for 
the delay that proceedings were pend- 
ing in the Court of Common Pleas un- 
til a few days before is insufficient. 
These proceedings did not relate to 
the legality of the acts of the commis- 
sioners who made the improvement. 

The certiorari of the Board of Cho- 
sen Freeholders puts in issue the pow- 
er of the commissioners to levy any part 
of the costs of improvement upon the 
county. Their action in this respect 
was authorized by the act of 1875 (P. 
L. 519.) If their action is illegal, its 
illegality must result from the inability 
of the legislature to impose a burden 
of this character upor the county. The 
improvement was plainly an enterprise 
prosecuted upon the idea that it \as 
a county affair. ' ° ? ° 
If the liability of the county for the de- 
ficiency did vot arise from its relations 
to the proposed improvement, it was 
plainly imposed by the act of 1875. 
The power of the legislature to lay up- 
on & municipal corporation a portion or 
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the whole of the expenses of a public 
improvement is well settled, citing 
Rader v. Township of Union, 10 Vroom 
509; State v. Board of Finance, 9 Ib. 
259. The sixteenth section of the gen- 
eral road act is a familiar instance of 
the exercise of such power. If the pro- 
ceedings were regular in other respects 
and as regards the other prosecutors, 
they could not be set aside on these 
grounds. 

Of the objections made by the other 
prosecutors, two only are material: 
First, That the legislation under which 
the assessments were made does not 
provide a constitutional method of as- 
sessment. The act of 1869 (P.L. 1080) 
requires the costs and expenses “to be 
assessed upon and paid by the lands 
and real estate benefited, in propor- 
tion to benefits received.” The act of 
1874 provides for the assessment of the 
costs, charges and expenses upon “all 
the lands and real estate which, in the 
opinion of the commissioners, or a ma- 
jority of them, shall be benefited 
in proportion to the benefit received.” 
This legislative scheme is perfect. Vil- 
lage of Passaic y. The State, 8 Vroom 
538. If it were not, it is made so ir 
the strictest sense by the third section 
of the act of 1875, which expressly pro- 
hibits an assessment on any lot or par- 
cel of land in excess of the amount the 
same is benefited. The argument that 
the addition of the words “in the opin- 
ion of the commissioners” to the desig- 
nation of the lands to be assessed, 
avoids the whole provision, as being a 
delegation of legislative power, is too 
technical to be sound. In every case, 
where the area of assessment is unlim- 
ited, or is restricted to prescribed lim- 
its, the lands upon whichthe burden may 
lawfully be laid, must necessarily be 
ascei tained by the judgment or opinion 
uf commissioners—otherwise the mode 





of assessment would be invalid within 
the principle of the Agens case. 

But by the eighth section of the act 
of 1871 (P. L. 997) lands north of a 
designated line were exempted from 
liability to assessment. This exemp- 
tion was retained in the proviso in the 
first section of the act of 1874, and by 
the third section of the act of 1875 the 
commissioners were forbidden to assess 
any part of the benefits accruing to 
such exempted lands on the lands liable 
to assessment. Those benefits were to 
go to swell the deficiency to be paid 
by the county, and there the commis- 
sioners by their report placed them. 

This limitation of the area of assess- 
ment, though it ennures to the advan- 
tage of those who justly should have 
been called upon to share the burden, 
is not illegal. The area of assessment 
is entirely within legislative discretion. 
It need not include the whole territory 
benefited by the improvement, if the 
assessment upon such lands as come 


.| within the prescribed limits is restrict- 


ed (as in this case) to the amount of 
benefit received by those upon whom 
the expense may fall. State v. Mayor 
of Paterson, 8 Vroom 380; Village of 
Passaic v. The State, Ib. 538. The in- 
stances in which the action of commis- 
sioners have been set aside, because it 
did not appear in their reports that 
they had considered all the lands bene- 
fited, are those in which the assess- 
ments were made under the acts of the 
legislature expressly distributing the 
burden over all property beneficially 
affected. 

Second, That the prosecutors had no 
notice, actual or constructive, of the 
hearing before the commissioners, and 
no opportunity to be heard before 
them. This objection is true in fact; 
it was taken before the Court of Com- 
mon Pleas,and therefore was not waived 
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and in my judgment is fatal to these 
proceedings. The owners of lands to 
be assessed for local improvements are 
entitled to notice of the meeting of the 
commissioners for assessing the ex- 
penses of the improvement, and have a 
right to be heard even where the act 
authorizing the improvements is silent 
as to such notice. State v. Jersey City, 
4 Zab. 662; Vantilburgh v. Shann, Ib. 
740; Stall v. Inhabitants of Trenton, 7 
Vroom 500. This requirement of the 
law, which arises independent of any 
legislative provision for notice and op- 
portunity to be heard ,is designed in the 
interest of justice to afford to individ- 
als who are called upon to bear these 
extraordinary burdens, an opportunity 
to be heard upon all questions of fact 
as well as of law, on which their liabil- 
ity rests,and at the same time be 
fore the tribunal most favorable for the 
fair and unbiassed determination of 
such questions. It is not a comvliance 
with this legal principle, that the pros- 
ecutors had notice of the hearing be- 
fore the court on the application for 
the confirmation of the report of the 
commissioners, and in fact appeared 
and presented their objections. The 
Court of Common Pleas is empowered 
to consider only such objections as are 
presented in writing. It is true, the 
court may order the correction or alter- 
ation of such assessment in any par- 
ticular. But nevertheless the action of 
the court is merely in review of the 
report of the commissioners, in which 
their judgment would necessgrily be 
assumed to be correct until shown to 
be otherwise by testimony ; if, indeed, 
the court is called upon, ov sucha 
hearing, to determine questions of fact 
any further than is necessary to ascer- 
tain whether, in exercising their judg- 
ment, the commissioners departed from 
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ion of a court upon the testimony of 
witnesses who are selected for the 
evidence, they will be disposed to give, 
is a poor substitute for the judgment 
of commissioners, chosen for their 
peculiar fitness to perform such duties 
and having opportunity to examine the 
grounds, and acquaint themselves with 
all the circumstances which should 
influence their judgment. Their re- 
port should not be set aside upon con- 
flicting evidence, nor overcome as evi- 
dence merely, except on clear proof 
that it is erroneous, State v. Village of 
Passaic, 8 Vroom 65 ; State v. Rahway, 
10 Vroom 646, S, C. in Court of Errors, 
11 Vroom615. It is manifest that a hear- 
ing on such a review is not an equiva- 
lent for a hearing before the commis- 
sioners in the first instance. 

This objection was taken before the 
Court of Common Pleas, and should 
have been sustained. For this reason 
there must be a reversal. 





SALE OF LIQUOR ON SUNDAY. 





Meyer v. The State of New Jersey. 
(Feb. Term, 1879.) 

A house in which unlawful sales of liquor are 
habitually made is an indictable nuisance, 
although there is a city ordinance prescrib- 
ing the penalties for such sales, as such 
traffic is not only a breach of the City law, 
but also of the statutory policy of the State, 
Mr. Samuel Kalisch, for Plaintiff in 

Error. 

Mr. G. N. Abeel, for the Defendant. 

Brastzy, C. J.: This writ of error 

brings before this court a conviction 

founded ou an indictment for keeping 

a disorderly house. The disorder prov- 

ed at the trial consisted exclusively of 

the fact that liquor was habitually sold 
in such house on Sundays. It also 
appeared that there was au ordinance 
of the city of Newark, which was the 





or violated legal principles. The opin- 


place of the alleged offence, prohibit- 
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ing under a penalty the sale of liq- 
uor on Sunday. In the recent case of 
the State v. Anderson, 11th Vroom 
224, it was held by this court thata 
statutory provision giving the power 
to a municipal tribunal to punish the 
offense of keeping a disorderly house 
was in conflict with Article 1, Section 
9 of the Constitution of the State, 
which declares that no person shall be 
held to answer for a criminal offence 
unless on the presentment or indict- 
ment of a grand jury. 

And on the same occasion it was 
further adjudged that the 51st placitum, 
Revision 493, that was designed to 
take away the jurisdiction of the courts 
over this offence by the means of in- 
dictment, was so eonnected with the 
antecedent clause erecting ® municipal 
cognizance over the crime as to be 
vitiated and annulled by the association. 

In the present instance this subject 
is presented in a new aspect. The 
contention at this time is that the ordi 
nence in the city of Newark forbidding 
the sale of liquors on Sunday has su- 
perceded the provision of the State 
law probibitive of such sale. 

The particular section of the general 
law thus invoked is the 50th placitum 
of the act relating to inns and taverns, 
Revision p. 493—the purport of the 
above clause being that the sections of 
the antecedent law making it penal to 
sell liquor under the stated conditions 
on a Sunday, should not apply to 
offences committed in any of the incor- 
porated cities of this State, the ordi- 
nances of which provide for the pun 
ishment of the unlicensed sale of spir- 
itnous liquors and for the punishment 
of the sale of spirituous, malt, vinous, 
fermented or intoxicating liquor on 
Sunday. 

It is certainly indisputable that by 
force of the law,whenever the municipal 
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ordinance provides a punishment for 
the sale on Sunday of liquor of the 
kind specified, the punishment de- 
nounced against such acts by the gen. 
eral law is not applicable, for the act 
of making a single forbidden sale ona 
Sunday the seller is amenable only 
under the law of the city; he is for 
such an offence dispunishable under 
the law of the State. And it is upon 
these premises that the argument of 
tke counsel of the plaintiff in error is 
constructed—his contention being that 
inasmuch as a single sale of this kind 
on a Sunday is but a breach of the city 
ordinance, repetition of such selling, no 
matter how frequent, cannot consti- 
tute an offence ofa higher grade. The 
contention is that a series of such pro- 
hibited acts is nothing more nor less 
than multiplied violations of a muni- 
cipal ordinance, and that such viola- 
tions, however numerous or continued, 
cannot become an indictable offence at 
common law. But this argument is 
founded on an assumption, the truth of 
which cannot be conceded. 

This traffic in sales of spirituous liq- 
uor on Sunday is obviously something 
more than the disregard of a local or- 
dinance. Itis the general statutory 
law of the State that probibits it every- 
where, and it is this law that every- 
where provides for its punishment. 

The Legislature has not seen fit to 
leave it to the City of Newark to de 
cide whether the practice in question 
shall be permitted or forbidden within 
its corporate bounds, but it has imper- 
atively required that it sball be forbid- 
den alike in the city and within the 
State at large. 

The statutory situation in this re- 
spect is this: In the State generally the 
act makes the offence punishable by 
indictment ; in cities the same punish- 
ment follows the crime, unless in those 
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¢ases in which an ordinance prescribes 
the punishment. Thus by the general 
law, provision is made that the traffic 
shall be penal in the city of Newark. 
The people of that locality cannot dis- 
pense with such penal consequences, 
for all they can do is to declare how 
great such penalty shall be; by this 
adjustment the State prohibits the 
traffic, the local ordinance defines the 
extent of the punishmertt. 

Consequently when the alleged traf- 
fic is practiced, the State law is viola- 
ted and the penalty of the ordinance is 
incurred. When the rule of universal 
cessation of this traffic on Sundays is 
established by legislation it is altogeth- 
er a superficial view of the matter that 
regards an habitual violation of such 
policy in the light of a mere infringe- 
ment of local policy, for by such traffic 
the legislative policy of the State at 
large is infringed and such series of 
acts become, upon general principles, 
an indictable offence. This conclusion 
dispenses with the necessity of seeking 
the solution of the question that was 
arged, and which seems unenlightened 
by precedents, whether repeated viola- 
tions of a municipal ordinance relating 
to a subject closely connected with the 
peace and good order of the city can- 
not become so aggravated as to bea 
nuisance, and as such be indictable at 
common law. 

On the ground stated the judgment 
is affirmed. 





RENT AFTER LEVY. 





The Second National Bank of Paterson v. 
Dringer, et al. 
(February Term, 1879.]} 

A sheriff having levied on gods of a defend- 
ant, the defendant's landlord gave notice to 
the sheriff of his claim for rent, and after 
the sale claimed the proceeds, which were 
less than one year’s rent. The rent had ac- 





crued between the levy and the sale. Held, 

That the landlord is entitled to the money, 

not because he had a right to distrain after 

the levy, but because of the provisions of 
the statute. 

Application by Charles O’Niel, land- 
lord, to have money raised by sheriff 
on execution paid to him for his rent 
due from the defendant. Heard by 
consent before Mr. Justice Dixon at 
Chambers. 

Mr. Hilton for landlord. 

Mr. Hobart for plaintiff. 

Drxon, J.: At suit of the plaintiff,the 
sheriff of Passaic on November 15, 1876 
levied on goods of the defendant on 
premises occupied by the defendant as 
tenant of the landlord. The goods re- 
mained in the use of the defendant until 
December 26, 1878, when thev were 
sold on the demised premises by the 
sheriff under his levy. The landlord's 
rent accrued between June 7, 1877 and 
the time of the sale. Having given due 
notice of his claim to the sheriff, the 
landlord demands the proceeds of the 
sale, which are less than one year’s rent 
due. This claim is resisted by the 
plaintiff on the ground that the land- 
lord is not entitled to be paid any rent 
which accrued after the levy. Undoubt- 
edly the levy placed the goods beyond 
the reach of the landlord’s distress, 
not because they thereby ceased to be 
the property of the tenant and became 
the property of the sheriff, for, at com- 
mon law, this reason would have been 
insufficient to relieve them from liabil- 
ity to distress, but because they there- 
by passed into the custody of the law, 
which would not permit private claims 
to disturb its possession when once 
rightly assumed. Alexander v. Mahon, 
11 Johns. 185. If, while under this 
possession, the goods were removed 
out of the range of the power to dis- 
train, clearly, at common law, the land- 
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lord’s peculiar remedy was gone, and a 
sale which transferred the title to an- 
other than the tenant would, under our 
statute, produce the same result. 

In this case, therefore, the landlord's 
claim for rent accruing after levy must 
rest upon some other ground than that 
of right to distrain these goods for 
such rent; and he properly supports it 
upon the terms of the statute. 

The construction of the original stat- 
ute (8 Anne Ch. 14) limited the land- 
lord's claim to rent due at the time of 
levy. Huskins v. Knight, 1 M. & S. 
245; Trappan v. Morie, 18 Johns. 1; 
Russel v. Doty, 4 Cow. 576. Our first 
statute, passed March 10, 1795, (Elm. 
Dig. 302, $4) is expressly to the same 
effect, using the words “rent due at 
the time of the taking ;” but the sup- 
plement, passed February 15, 1820, 
(Elm. Dig. 307), provides that the rent 
to be paid shall extend to all the 
rent which shall have accrued up to the 
day of the removal of the goods from 
off the premises, whether actually due 
or not; and this provision is incorpor- 
ated into the revision of 1846 (Nix. 
Dig.. Ist Ed., p. 417, §4), and re-en- 
acted in the revision of 1874, (Rev., p. 
570, $4.) 

In Ryerson v. Quackenbush, 2 Dutch. 
236, it was decided that under our 
statute, a levy and sale of the goods of 
the tenant upon the demised premises, 





bya sheriff or other officer under an exe- 
cution, is a removal of the goods,within | 
the contemplation of the statute. It| 
inevitably follows, therefore, that where 
the goods are sold on the premises, the | 
rent accrued up to the day of sale, not, 
exceeding a year’s rent, must be paid | 
to the landlord ; and I do not see how | 
it can make the slightest difference, | 
whether or not any part of that rent! 
has fallen due before the levy. , 


The case of Hamilton v. Hamilton, 1 
Dutch. 544, is cited in support of the 
plaintiff. But the grounds of the de- 
cision are not applicable to the facts 
now presented. ‘lhere the goods were, 
after the levy, left by the sheriff in the 
possession of the tenant, and by him 
removed before the distress. The court 
said that the landlord was not within 
the provisions of the act concerning 
landlords and tenants (supra), because 
the goods were not removed by the 
sheriff, but by the tenant. Nor has the 
landlord any remedy under Sections 8 
and 14 of the act concerning distress, 
because the goods, when distrained. 
were not those of the tenant, but the 
sheriff. The first position of the court 
might be assailed for the reason that 
the tenant, in whose care the sher- 
iff left the goods (to use the language 
of the opinion) ‘ became the agent or 
bailiff of the sheriff, and thenceforth 
held the property in that capacity ;’ but 
clearly the goods were free from liabil- 
ity to the distress, if not for the reason 
given by the court, then becaus they 
were in custodia legis. But the case 
in hand raises no question of removal 
by a tenant, or distress after levy. It 
turns upon the language of the statute, 
which, with the construction given to 
it in Ryerson v. Quackenbush, supra, 
seems to put the landlord's claim be- 
yond defeat. 

The proceeds of sale should be paid 
to the landlord, the sheriff retaining, 
however, not only his legal fees and 
expenses before notice, which it has 
been decided he should reserve (Hencli- 
ett v. Kimpson, 2 Wils. 140), but also 
those after notice, since he then pro- 
ceeded by arrangement with the land- 
lord. 
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COURT OF CHANCERY OF NEW JERSEY. 


FIXTURES. 





Watson v. Watson Manufacturing Company. 
[February Term, 1879.]} 

On order to show cause why an order 
directing the receiver of the defendant, 
an insolvent corporation, to sell certain 
steam engines, boilers, etc., as personal 
property, should not be set aside or 
modified. 

Mr. H. A. Williams for the First 
National Bank of Paterson. 

Mr. Fred’'k Frelinghuysen for the 
Equitable Life Assurance Society of 
the United States. 

Mr. A. B. Woodruff for the receiver. 


Tue Cuancexxor: In the suit in this 
court for the foreclosure and sale of 
mortgaged real estate of the defend- 
ants, in which the Equitable Life As- 
surance Society of the United States is 
complainant, a decree was made direct- 
ing that the property be sold to pay 
the money due that society on its 
mortgage, and also to pay the money 
due the First National Bank of Pater- 
son on its mortgage. The mortgaged 
premises are part of the extensive es- 
tablishment of the Watson Manufactur 
ing Company in the City of Paterson, 
wherein it carried on a very large busi 
ness of manufacturers of iron mill- 
wrighting and machinery and bridge 
and architectural work. All the main 


brick buildings of the establishment | 


stand thereon. These are the main 
shop, 192 feet by 56 feet, with a wing 
44 feet by 60 feet; the centre building 
about 51 feet by 75 feet; the foundry, 
150 feet by 86 feet ; the pattern bouse, 
60 feet by 29 feet; the blacksmith 
shop, 42 feet by 87 feet; the boiler 





house, about 32 feet by 20 feet, and the 
engine house, 18 by 34 feet. 

The receiver being advised and being 
of opinion that the two steam engines 
and boilers, two blowers, two cupolas, 
some radiators, the shafting and a 
platform scale which were in the estab- 
lishment were personal property, appli- 
ed for and obtained an order directing 
him to sell those articles, with other 
property unquestionably personal, of 
the company. The Society and the 
Bank now apply to vacate so much of 
that order as directs him to sell the 
articles above specified, on the ground 
that they are part and parcel of the 
realty. 

One of the engines is in the engine 
house above mentioned, which is con 
nected with the main building. It 
weighs, with the fly-wheel, about eight 
tons, and was put in to drive the ma- 
chinery of the works. Its power is, 
high pressure, 80 horse-power; low 
pressure, 100. It is set on a foundation 
and is held in its place by “ holding- 
down bolts.” The engine shaft extends 
through the wall of the main building, 
the wall forming a foundation for the 
journal box on the end of the main 
shaft. The boilers of that engine are 
two in number, and weigh about four 
tons each. They are in a building on 
the premises, occupied by them alone, 
and built against the main building. 
The rear of that building was built 
up after they were put in. They are 
bricked over. The power is communi. 


‘cated to the works by the following 


means: on the extreme end of the en- 
gine shaft is a gear wheel working into 
a corresponding wheel on an upright 
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shaft, on which latter shaft are placed 
wheels at the respective heights of each 
of the three stories of the building. On 
tne end of the line shafting in each 
story are placed wheels, which work 


into the wheels on the upright shaft. | 


The first two or three lengths of line 
shafting in each story is run on hangers 
attached to the floor beams of the 
building by bolts, and the rest is held 
in place on the cast iron column which 
support the floor and roof of the build- 
ing, a flat surface having been left on 
the columns for the purpose, and the 
journal boxes being secured by screws. 

The cupolas are circular shells of 
wrought iron, lined with fire-brick, are 
about four feet in diameter for fifteen 
feet and then become narrower, in the 
shape of a funnel with the small end 
upwards. To the top is attached an 
iron pipe, which extends through the 
roof. They stand on foundations built 
in the ground. The cranes (they will 
each earry about ten tons) rest on stone 
foundations in the centre of the foun- 
dry, on which there is a cast iron step 
which receives the pivot on which the 
the crane swings, and the upper end 
of the most of the crane is held in a 
cast iron journal box bolted to the 
rafter of the building. 

The platform scale is in the centre 
building; it is set in a pit of brick 
work about three fect deep ; it was put 
in to weigh the goods. The radiators 
are what are known as “Mason radia- 
tors.” They are connected with the 
building by steam pipes and are attach- 
+d to the floor by screws to keep them 
in place. 





They were putin to warm) 


is offered as to the blowers. That all 
of the articles in dispute were put into 
the building to remain there perma- 
nently, so long as they were service— 
able, there can be no question. It is 
distinctly proved they were all nec- 
essary to the business there conducted. 
They were all attached to the realty or 
something appurtenant thereto, there 
to remain for the purposes of the bus- 
iness for which the premises were de- 
signed and to which they were accord- 
ingly adapted. They are of far more 
value on the premises than they would 
be if severed from them. For example 
the cupolas cost together about $1,000 ; 
taken from the building they would 
not sell for more than $200 it is said. 
The main engine and its fixtures cost 
$7,500, though bought at second band. 
To the premises they are worth for any 
purpose to which the property would 
probably be applied, $2.500 ; separated, 
they would not sell fur more than 
$1,500 ; apart from injury to the build- 
ings in the removal, to take these ar- 
ticles out of the buildings would dis- 
mantle them and take away from them 
the essential adjuncts which were plac- 
ed there in order to adapt them to the 
purposes for which they were built and 
used and which without them they 
would not answer. 

The articles are to be regarded as 
part of the realty, Quinby v. Manhattan 
Cloth Co., 9 C. E. G. 260; Williamson 
v. N. J. South. R. R. Co., 2 Stew. 311 ; 
Keve v. Paxton, 11 C. E. G. 107; Bliss 
v. Whitney, 9 Allen 114. That it was 
intended that the articles in question 
should be permanent acce-sions to the 


the building. The other engine (of | freehold will admit of no doult, nor 
about fifteen horse power) is said to be; does the fact that the owners dealt 
substantially set; fixed on mason work; with them as personal property in their 
and held down by bolts, and was for|acconnts and in insuring them, and 
driving the machinery of what is called | that the assessors in taxing them treat- 
the erecting-bridge shop. No evidence! ed them as personal property, control 
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the question. Whether they are to be 
regarded as personal or real is to be 
determined by the following consider- 
ations: Whether they are actually an- 
nexed to be realty or something ap- 
purtenant thereto; whether they are 
applied to the use or purpose for which 
that part of the realty with which they 
are connected is appropriated, and 
whether the party making the annexa- 
tion intended to make thereto a per- 
manent accession to the freehold. Wil 
liamson v. N. J. South. R. R. Co., wdi 
supra. But it is urged on the part of 
the receiver that there was no unity of 
title in the land and the articles in 
question until long after the mortgages 
of the society and the bank were made; 
that the mortgage of the former was 
given by William Gaud James Watson, 
who then had the legal title to the land 
but who never owned the articles in dis- 
pute, but they were owned by the Wat- 
son Manufacturing Company, and that 
the mortgage to the bank was given by 
the Watson Manufacturing Company, 
which then had no title to the land but 
did own the articles. The fact is, how- 
ever, that there was essential unity of 
title. The company was the equitable 
owner of the land and in possession of 
it accordingly when both mortgayes 
were made. Cook, Receiver, v. Watson, 
3 Stew. 





JUDGMENTS AGAINST LUNATIC, 





Karr’s Executor v. Crevelling, et. als. 


A number of judgments were entered against 
a lunatic by default in suits brought upon 
contracts of suretyship, some made by him 
while he was incompetent and others before 
he became imbecile. No guardian ad litem 
had been appointed in any of the suits. 
Upon bill filed to restrain the sale of real 
estate under these judgments. Aeld, That 
the Court of Chancery had jurisdiction of 


to proceed to pay only the debts contracted 
before the incompetency of the defendant. 
Mr. Jeffrey for complainants. 
Mr. Jos. Vliet for Crevelling & Co. 
Mr. J. M. Robeson for other defts. 
Pitney, Advisory Master: The bill 
was filed by a newly appointed guar- 
dian in lunacy to restrain the sale of 
the farm of the lunatic by certain judg- 
ment and execution creditors on the 
ground that the judgments were recov 
ered during the incompetency of the 
judgment debtor and were founded on 
contracts of suretyship entered into by 
him while incompetent to contract ; all 
the judgments having been entered by 
default and no attorney having been 
appointed for the defendant, or other 
proceedings had in the law court to 
protect his interests. Shortly after 
the bill was filed the lunatic died and 
the suit was revived by his executor. 
Some of the defendants have ap- 
peared and answered, and others have 
suffered a decree pro confesso to be 
entered against them. I have after 
much hesitation, and not without some 
doubts, come to the conclusion that 
the court has jurisdiction to interfere 
under the circumstances. In the first 
place, when the guardian was appoint- 
ed, the whole estate of the lunatic was 
in imminent danger of being swept 
away by the sale by sheriff, and, admit- 
ing that applications might have been 
made to the common law court to 
open each of the half dozen and more 
judgments and stay the sale, yet that 
remedy was not sufficiently reliable in 
the emergency and it became the duty 
of this court to interfere to protect the 
property of the ward of the court. In 
the second place the remedy by upply- 
ing to the court which rendered the 
judgments was and is at best uncer- 
tain after so great a lapse of time. and 





the case, and that the sale should be allowed 


attended with many hazards and much 
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expense, particularly when the judg- 
ments are so numerous. In the third 
place it is the duty of every plaintiff 
who brings an action at law to ascer- 
tain and know whether his defendant 
is sui juris, and capable of defending 
himself, and if he be either an infant 
or non compos mentis it is his duty to 
make known his condition to the court 
and set in motion the proper machinery 
by which the court in such cases pro- 
tects those incapable of protecting 
themselves. 

The plaintiff acts at his peril, and if 
he ignorantly sues a person incapable 
of defending himself, and enters judg- 
ment by default against him, it would 
seem to be inequitable for such plain- 
tiff to enforce such judgment against 
the incapable defendant unless it clear- 
ly appears that it was founded on a 
claim good and valid against such de- 
fendant. Equity ought to look into 
the consideration and inquire if it be 
such as to make it equitable and just 
for the incapable ward to pay it. 

Then as to the facts in this case. 
All the judgments were entered by 
default. No defence was made or at- 
tempted to be made by the deceased. 
No notice was given to the court that 
the defendant was incapable of defend- 
ing himself. No attorney was assigned 
to make a defence All the 
judgments were founded upon con- 
tracts of suretyship entered into by 
him by endorsements, ete., for several 
of his sons. He received no benefit 
whatever from any of them. For 
years before he died he was gradually 
sinking into senile imbecility and _fin- 
ally became a mere child and entirely 
incapable of understanding the sim- 
plest transaction and without memory 
to recollect occurrences for half an 
bour. This was his condition when 
these suits were brought against him. 


for him. 
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The only difficulty is to fix the time 
when his incapacity commenced. 

I think he was incapable of making 
a contract as surety as early as the 
summer and fall of 1875. The great 
weight of the evidence sustains this 
result. The inquisition which for this 
purpose is competent evidence finds 
him incompetent for four years and 
upwurds before January, 1878. * * * 

This result throws out the judg- 
ments of Crevelling & Co., William B. 
Cramer and the Hackettstown National 
Bank. The last two did not appear or 
answer. Crevelling & Co. did answer, 
and at the hearing attempted to sus- 
tain their judgment, and I come toa 
conclusion against their claim with 
regret since they appear to have acted 
throughout in perfectly good faith. I 
invited them to prove if they could 
that the decedent derived some benefit 
from the endorsements or that they 
were mere revewals of others made at 
an earlier day, but they were unable to 
do so. 

The other judgments upon which 
the lands of the deceased were adver- 
tised for sale are all tounded_on pro- 
missory notes signed by the decedent 
as surety, but at a time when he was 
confessedly competent and no question 
was made as to their validity. If a 
defence had been interposed at law in 
these Jast cases it must have failed. 
The plaintiffs in those cases were dere- 
lict in their duty, so to speak, in enter- 
ing judgment by default but I cannot 
say it is inequitable in them to take 
advantage of their judgments regulat 
on their face, which are for moneys 
justly and legally due them. 

A decree will be advised permitting 
the Sheriff to proceed to sell the lands 
of decedent by virtue of the executions 
in his hands, but barring Crevelling & 
Co., William B. Cramer und the Hack- 
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etstown National Bank from any| 


participatior in the proceeds of that 
sale, and giving the surplus if any to 
complainant, who appears clearly en- 
titled to it under the will of the 
deceased. 

The contest became one between the 
judgment creditors, 
them whose judgments have been sus— 
tained will reap the fruits of complain- 
ant’s proceedings herein. 

I will therefore advise that the 
decree direct the costs of complainant 
to be first paid out of the proceeds of 
the sule by the Sheriff. 


DECREE FOR DEFICIENCY. 





Brunson v. Ferguson et. als. 
{Vice Chancellor’s Chambers, March 5, 1879.] 


A decree for deficiency may be made upon an 
oral agreement to pay a mortgage as a part 
of the consideration of a purchase of real 
estate. If a suit has been brought on a 
second mortgage seeking a decree for defici- 
ency, itis no objection to making the decree 
that the premises have been sold under the 
foreclosure of a prior mortgage begun since 
the bill was filed. 

Brunson, the holder of a second 
mortgage, filed a bill to foreclose it on 
the 16th day of January, 1878, praying 
a decree for the deficiency against the 
defendant Hoyt on the ground that 
Hoyt, at the time of the conveyance to 
him, had orally agreed to pay the 
mortgage as a part of the considera- 
tion mentioned in the deed. Hoyt 
filed an answer denying his liability to 
pay such deficiency. No clause of 
assumption was contained in the deed. 
During the pendency of Brunson’'s 


the same premises began a foreclosure 
suit upon it making the complainant 
|and all the defendants in the first suit 
parties defendant; but not praying for 
a deficiency decree against Hoyt. 
Brunson, the complainant in the first 
|suit, did not enter an appearance in 





and those of|the second, and the second suit being 


undefended, proceeded more rapidly 
than the first, and a final decree was 
entered in the second and an execu- 
tion was issued, and the property sold 
under the prior mortgage forclosed in 
the second suit before a final decree 
could be obtained in the first suit. 
The property did not bring enough at 
this sale to pay the first mortgage. 

Upon the hearing in the first suit 
these facts were brought before court, 
and it was contended that the defend- 
ant (Hoyt) was not liable to « decree 
for the deficiency upon an oral assump- 
tion of the mortgage, and that if he 
were no decree could be made now 
after the property had been sold under 
the first mortgage. 

Messrs. Suydam & Jackson for 
complainant. 
Mr. Horace Stetson for defendant 
Hoyt. 
Tue Vice Cuancettor: Held that the 
complainant was entitled to a decree 
for the deficiency against Hoyt upon 
his oral assumption of the mortgage 
asu partof the consideration of the 
purchase, and that his right to such a 
decree was not affected by the sale of 
the premises under a suit begun after 
his bill was filed. 
Decree for deficiency against Hoyt 





suit, the holder of a prior mortgage on 


with costs. 





































PARTNERSHIP DEBTS. 





Cory, Assignee of Watson and Twitchell, 
Bankrupts, v. Clark. 
(Feb. Term, 1879. } 

Upon a bill filed by an assignee in bankruptcy 
of two insolvent partners for an account 
anda receiver against the only solvent part- 
ner, a receiver will be appointed, but the 
bill for an account will be retained until the 
receiver has reported a settlement of all 
other demands against the partnership, and 
then an account will be taken if desired. 

The principle is settled that one partner can- 
not claim or receive from the assets of the 
partnership payment of a debt due to him 
in the course of the business until all the 
other partnership debts are paid. 

On bill, ete. 

Nrxon, D. J.: The bill was filed in 
this case by the assignee of the two 
bankrupt partners against the solvent 
partner of a firm for an account and for 
a receiver. The counsel for the defend- 
ant consenting, a receiver was forth- 
with appointed by the court, and was 
ordered to take charge of the partner- 


ship estate and assets, to reduce the | 


same to money with all convenient de- 
spatch, and the creditors were directed 
to verify and file their claims against 
the late firm with bim. 

It appears from the bill, answer and 


proofs, that the firm of Watson &| 
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| partnership took place. It was reckoned 
|solvent at the time, although its indebt- 
edness was nearly or quite $150,000. 
The terms of the dissolution were sub- 
stantially that Dodge was to bave and 
receive all the property and assets of 
the late firm, in consideration of which 
he was to assume all its debts and lia- 
bilities, to pay in cash to Watson & 
Twitchell each the sum of $8,000 on 
account of their interest therein, and 
upon a final settlement of the business 
whatever additional sum they would be 
entitled to out of the net profits of the 
late co-partnership. ‘The name of the 
firm, Watson & Twitchell, was to be 
used in the liquidation of its affairs by 
the said Watson & Twitchell, whose duty 
it was to collect all debts and pay all 
claims and to aceount to Dodge for all 
moneys collected and remaining in their 
hands after the payment of the liabili- 
ties of the firm. 

An agreement under seal was for- 
mally executed by the parties to the 
foregoing effect, in which Watson & 
Twitchell conveyed and transferred all 
their interest in the assets of the firm 
| to Dodge, and acknowledged the receipt 
in cash of the sum of $8,000 paid to 
|each by Dodge. 
Mr. Dodge thus retiring on the Ist 





Twitchell was organized and com-! of May, 1873, the partnership of Wat- 
menced business May 12, 1868. It was son, Twitchell & Clark was formed. 


engaged in the manufacture of wooden 
packing boxes and the general retail 


Wnitten articles were entered into by 
the parties, stipulating that it was to 


lumber trade. Anson G. Phelps Dodge | continue for five years from that date, 
of New York was a special partner, |and to have a cash capital of $32,000, 
furnishing capital to the amount of) Watson and Twitchell each contribut- 
$50,000. At the end of five years, to | ing $8,000, and Clark $16,000. The 


wit, May 1, 1873, a dissulution of the’ expenses of carrying on the business, 
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and the profits and losses, were to be 
borne and shared by the partners in 
the following ratio, to wit, seven-twen- 
tietis by said Watson, seven-twentieths 
by Twitchell, and six-twentieths by 
Clark, and legal interest was to be paid 
on all the capital before any account was 
to be taken of profits or losses in the 
business. It is proper to observe in 
passing that the amount of cash capital 
put in by Clark, as it appears by the 
answer and the evidence, was in fact 
$17,000. 

Lumber and other property of the 
old firm of Watson & Twitchell and 
then in their hands as the agent of the 
special partner, Dodge, of the appraised 
valne of upwards of $95,000, was trans- 
ferred to the new firm of Watson, 
Twitchell & Clark, upon which pay- 
ments were made from time to time to 
the amount of about $80,000 

After carrying on the business a year 
it became manifest that Watson & 
Twitchell would not be able to meet 
their liabilities arising from losses sus- 
tained in the former partnership. In 
the beginning of August, 1874, a peti- 
tion in bankruptcy was filed against 
them, and on the 18th day of that 
month they were adjudged bankrupts 
by this Court, and the complainant was 
appointed their assignee. 

The bankruptcy dissolved the part- 
nership, and the assignee of the two 
bankrupt partners has brought this suit 
against the solvent partner, praying for 
a receiver and for an account, and 
claiming that there is due to him from 
Watson, Twitchell & Clark about $15,- 
000, the sum remaining unpaid upon 
the above stated transfer of property 
to the new firm. 

{ think it is quite clear upon the case 
made that the complainant properly 
asked for the appointment of a receiver, 
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and also that he is entitled to an ac. 
count, and that it is equally clear that 
he is not in a position to demand from 
the assets of Watson, Twitchell & 
Clark, before an account, the payment 
of the balance due on the consideration 
for the property transferred. 

This is a proceeding in equity, and 
it is the duty of the court to look at 
all the equitable rights of the parties. 
The $33,000 cash capital paid in has 
been sunk, and fourteen-twentieths of 
the loss, by the terms of the partner- 
ship, were to fall upon Watson & 
Twitchell, and six-twentieths upon 
Clark. Stripped of all accidental and 
incidental qualities, this is in truth a 
suit between the partners for the ad- 
justment of their liabilities to each 
other, and the principle is settled that 
one partner cannot claim or receive 
from the assets of the partnership 
moneys for a debt due to him in the 
course of the partnership business until 
all the other partnership debts are paid. 
Whether Dodge, the special partner of 
the old firm, can maintain an action 
against Clark, the only solvent partner 
of the new firm, I do not consider, as 
that question does not arise here. But 
the property was left in the hands of 
Watson & Twitchell to be disposed of 
and its proceeds accounted for to Mr. 
Dodge, and the disposition which they 
thought proper to make of it was to 
put it into the new partnership as as- 
sets, and on the controversy arising 
between the partners, the court will not 
permit it or its value to be taken out 
by decree or otherwise until all other 
claims against the partnership have 
been settled by the receiver. 

The bill will be retained and the re- 
ceiver be directed to proceed with the 
settlement of all duly authenticated 
demands, not including, however, this 
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claim of the assignee. When he reports 
a settlement, if the parties cannot come 
to an account, the court will order one 
in the pending suit. 


MARITIME LIEN. 





Winslow v. A Floating Steam Pump, her 
Tackle, etc. 
[Feb. Term, 1879.]} 

Furnishing an air pump to a water craft famil- 
iarly called a ‘‘chuncker,” used for pumping 
the water out of a dry dock in the Hudson 
River,is a maritime service. The lien given 
by the local law for such service may be en- 
forced by the District Court in Admiralty. 


Libel in rem. 

Nrxon, D. J,: This is a libel in rem, 
filed to recover the amount alleged to 
be due for the equipment of a vessel. 
The equipment was an air pump far- 
nished to a water craft familiarly called 
a ‘“‘chuncker,” used for pumping the 
water out of a dry dock on the Hudson 
River, and incidentally from sunken 
vessels. The merits of the controversy 
are involved in the solution of two 
questions: 1. Whether such an equip- 
ment is a maritime service, and 2, The 
value of the articles furnished. 

1. The respondents are the lessees 
of a dry dock at the foot of one of the 
streets of Jersey City. An useful if 
not an indispensable part of the instru- 
mentalities with which they carry on 
their business of overhauling and re- 
pairing vessels is some sort of a mech- 
wnism for pumping out their dry dock. 








They rented with the dock a canal boat 
or “ chuncker” for this purpose, having 
an engine and boiler, and the libellant 
sold to them an air pump and bose 
with necessary connections, which was 
placed in the boat in April last. The 
answer of the respondents admits “that 
said vessel is used by them for the pur- 
pose of holding their machinery for 
pumping out their dry dock and other 
kind of pumping in and about the 
Hudson River and harbor of New York 
and the waters adjacent thereto.” 

As the 2d section of the act of the 
Legislature of New Jersey, entitled “A 
further supplement to an act for the 
collection of demands against ships, 
steamboats and other vessels‘” approved 
March 20, 1878, makes all debts to the 
amount of twenty-five dollars and up- 
wards,contracted by the master,owner, 
agent or consignee of any ship or vessel 
within the state for * * * fitting, 
furnishing or equipping such vessel a 
lien thereon, and has a preference to 
all other liens, except mariner's wages, 
there does not seem room for doubt 
that the libellant’s claim is a lien upon 
the vessel and is enforceable in a court 
of admiralty. It is now the settled 
doctrine that such liens, created by the 
local law, are cognizable in the District 
Courts of the United States. 

[The remainder of the epinion con- 
cerning tbe value of the articles, is of 
no general interest and is omitted. | 





CASES BEFORE THE INFERIOR COURTS. 


ESSEX CIRCUIT. 





SPECIAL BAIL. 





Farrand v. Tracy. 
{March 8, 1879.} 
The defendant bad been arrested on 


mesne process in an action for false 
imprisonment and failed to give bail on 


the return day of the writ or the day 


after. Bail having been taken and 


justified without notice before a com- 


missioner, the sheriff declined to 
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release the defendant without a judge's 
order. The defendant's attorney then 
gave two days’ notice of an application 
to put in bail before Judge Depue at 
Chambers. Bail having been put in 
and justified, the judge ordered the 
release of the defendant. 

It was suggested that section 72 of 
the Revision, Title Practice, provides 
that special bail shall be filed on the 
return day of the eapias ur on the day 
after, unless the court shall by rule or 
order allow further time ; but it was 
answered to this that this section has 
reference only to the discharge of bail 
below, and reference was made to sec- 
tion 86 of the same title and to 1 Tidd 
Pract. 233. Semble, by Depue J. that 
the bail might have been taken by a 
commissioner on like notice to the 
plaintiff ; but qguere if a judge's order 
would not be necessary to effect the 
release of the defendant. See. 43 Geo. 
III, c. 46, sec. 6, cited in note to 1 
Tidd 233, 2d Am. Ed. 


Mr. Conover for defendant. 
Mr. Munn for plaintiff. 


MARRIED WOMEN—EVIDENCE. 





Van Name v. Vanderveer. 
[Decided March 8, 1879.] 

Goods were furnished to a married 
woman and charged to her husband. 
Suit was brought against the husband 
and a note was given by both in set 
tlement. Under her name she wrote 
the word security. In a suit on the 
note it was sought to prove that the 
goods had been furnished to the hus- 
band and wife jointly. 

Mr. Trusdell for plaintiff. 

Mr. Munn for defendant. 

Depve J.: /Teld, that it was not suffi- 
cient to show that the married woman 
received a consideration for the note ; 
if the promise was collateral and con- 





stituted a guaranty, it is void whether 
supported by a valuable consideration 
or not. On the facts of this case it 
was held also that no evidence could 
be introduced to contradict the meaning 
of the word security in the note. 
DISTRICT COURT OF HO- 
BOKEN. 





ATTACHMENT OF WAGES OF 
NON-RESIDENT. 





Freedman, who sues for the use of Gossweyler 
v. Coykendall. Same v. John Kilgore. 

An attachment issued atthe suit of a non-resi- 
dent creditor against wages due a person 
who is a resident of New York or Pennsyl- 
vania, will be set aside, 


On attachment. 


Oapen J.: These are two attachment 
suits, brought by the plaintiff against 
the defendants, Coykendall, residing 
in Pennsylvania and Kilgore residing 
in New York. The constable levied 
on wages due the defendants from the 
Erie Railway Company, at Jersey City. 
The motion in each case is to non suit 
the plaintiff, because in the States of 
New York and Pennsylvania wages are 
exempt from attachment, and therefore 
cannot be attached in this State, the 
plaintiff being a non-resident creditor. 

The statute of New Jersey provides, 
“That wages, salary or other compen- 
sation due from an employer resident 
within this State to «a non-resident 
employee for labor, work or services 
done, or rendered within this State, or 
elsewhere, shall not be liable to attach- 
ment at the suit of a non-resident 
creditor, when the said wages, salaries 
or other compensation are exempt from 
attachment by the law of the State of 
which the said employee is resident.” 
See Revision, page 1265, sec 2. 

The intention of this act is very 
obvious. Its purport is to give a non- 
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resident employee the same protection 
and exeraption in this State against a 
non-resident creditor of this State as 
he would have in hisown State. Our 
adjacency to these two States was 
probably the icducement to the pas- 
sage of the act ; for a large number of 
Operatives and employees enter daily 
our State to attend to their occupa- 
tions, whom the Legislature intended 
to protect from the annoyance of suits 
in attachment brought by non-resident 
creditors. In both these States the 
wages of operatives are exempt from 
attachment. 

Hence, the plaintiff being a non- 
resident creditor, these attachments 
must be set aside and the plaintiff 
non-suited. 


FIRST DISTRICT COURT, 
NEWARK. 


LANDLORD AND TENANT. 





Breitenbucher v. McElroy. 
[Tried March 17, 1879.} 
Mr. Leonard Kalisch for landlord. 


Mr. Wm. B. Guild Jr. for tenant. 

This was an action to dispossess the 
tenant for non-payment of rent. The 
landlord proved the facts set forth in 
the affidavit filed in the cause and also 
the three days’ notice which was served 
on the tenant March 8th, 1879. It 
was claimed by the landlord that the 
rent due March 1st, 1879, had not been 
paid. The rent was payable monthly 
in advance. None of the facts neces- 
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sary to give the court jurisdiction were 
disputed. Thedefense set up an at- 
tornment by tenant to the mortgagee 
of the premises upon a notice served 
on the 6th day of March, 1879, and 
that the attornment took place after 
the notice was served. It was admit- 
ted by the landlord that the mortgage 
in question was due and that there was 
default in the payment of interest by 
the Jandlord. It was also admitted 
that the mortgage had been assigned 
several times until it came to the hands 
of Frederick G. Agens, who notified the 
tenant not to pay rent,and who in fact 
defends the above suit. The defense 
insisted that these facts were suffi- 
cient to prevent the landlord from dis- 
possessing the tenant on the ground 
that the mortgagee was himself entitled 
to the possession of the premises and 
that the tenant was there under his, 
the mortgagee’s, right. The counsel 
for the landlord insisted that while 
he did not dispute the right of the 
tenant to attorn the mortgagee after 
default, yet the landlord's right of ac- 
tion, which accrued on the first of 
March, could not be affected by the sub- 
sequent attornment of the tenant to 
the mortgagee on the sixth of March. 
And that if the landlord had a right to 
sue for the rent (which is not disputed) 
he would also have a right to an action 
for possession of the premises. 

Fort, J.: Held the attornment good 
and gave judgment for the defendant. 





ABSTRACTS OF RECENT DECISIONS. 


Mixture of Grain by Consignee. 


uniform custom of that market.— Bai- 


—1. A person who deals in a particu-|ley v. Bensley. Supreme Court of 


lar market must be taken to deal | Jllineis. 


according to the known general and 


Opinion filed Oct. 10, 1878. 
2. Grain on being received at a ware- 
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house is mixed with other grain of like 
quality, losing its identity, and ware- 
house receipts can not be regarded as 
the property or as representing the 
property of the consignor on account 
of the receipt of whose grain it issued, 
so that parting with such particular 
receipt by consignee can be considered 
a disposal of consignor’s property. 

3. The usage and custom of the in- 
discriminate use of warehouse receipts 
not preserving their identity, is not 
void as against public policy. 

Married Woman Assuming Mort- 
gage.—A married woman purchased 
real estate assuming in the deed to her 
the payment of a mortgage executed 
by the grantor. Held, that she was 
liable on such contract by assumption, 
and her grantee assuming the mort- 
gage is liable for a deficiency on foreclos- 
ure, and this would not be affected by 
the fact that she bad no antecedent 
separate estate.—Cushman v. Henry. 
Court of Appeals of New York, 19 Alb. 
L. J. 29. Opinion by Andrews, J. 

National Banks.— Ultra Vires.— 
Under the provisions of the act of 
Congress (Rev. Stats. of the United 
States, § § 5136, 5137), a national bank 
is not prohibited from taking a deed of 
trust on real estate as security for a 





contemporaneous loan, or even if it 
were, the defense of ultra vires could 
not be taken advantage of by private 
parties, a judgment of ouster and dis- 
solution being the proper punishment 
for such a violation of its charter. 
Decree of the Supreme Court of Mis- 
souri (reported 3 Cent. L. J. 606) 
revised. Union National Bank v. 
Matthews. U. S. Supreme Court, 
October Term, 1878. 

Right of State to Regulate Sale 
of Patented Articles.—A State stat- 
ute provided for the inspection of illu- 
minating oils and forbade the sale of 
any that would not stand a prescribed 
test. Held, that the prohibition was a 
police regulation within the power of 
the State, and constitutional as applied 
to oils patented under the laws of the 
United States as well as in other cases. 

The right which a patentee or his 
assignee possesses in the property 
created by the application of a patent- 
ed discovery must be enjoyed subject 
to the power of the States so to define 
and regulate the sale and use of prop- 
erty within their respective limits as to 
protect the many from the injurious 
conduct of the few.— Patterson, plaiu- 
tiff in error, v. Kentucky.—U. S. 
Supreme Court, Feb., 1879. 





MISCELLANY. 


questions of copy right, discussions of inter- 
—_— ‘national law, and stories of collisions at 

BuatouForp’s Circuit Court Reports. Vol. | £68 with decisions upon the duties of sailors 
\4. New York ; Baker, Voorhies & Co. | and masters to their cargo or their passengers 
This is an interesting volume of a series of [in times of danger. In the present vol- 
reports which is always interesting, because | ume Ayres v. the Western Railroad Corpo- 
the subjects of the cases embrace so wide a | ration is an important case upon the liability 
field of human activity. Besides subjects of | of connecting lines of railway for the safe 
equity and common law jurisdiction there are| keeping of goods. The goods had reached 


NEW BOOKS. 
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the end of the defendant’s line, and were wait-; E. E. Coz, Esq. of Newark received his dis- 
ing in their warehouse to be taken on by charge in bankruptcy on March 10. Mr. Coe 
another line when they were consumed by | was compelled to go into bankruptcy by rea- 
fire. The defendant was held liable under | son of certain accommodation endorsements, 
the terms of the receipt it had given and also and has paid all his personal creditors the full 
without reference to that, following Railroad amounts due them, with principal and inter- 
Co. v. Manufacturing Co., 16 Wall., 318. Inj est. He endorsed for $12,700 and was com- 
Van Brunt v. Corbin, it was held that a suit | pelled to sacrifice $30,000 worth of real estate 
could not be removed to the Circuit Court, in to make the claim good. 

which the plaintiff was a citizen of New York, m= : 

and three of the defendants were citizens of ! VICE-CHANCELLOR’S CALENDAR. 
New York, one a citizen of Indiana, and one | 
a citizen of Ohio, and none of the parties | 
were nominal parties. 'This was so decided 


APRIL AND MAY. 


| ‘The place of hearing is Newark, at 10 a.M., 
upon the authority of Peterson v. Chapman, Sateen SERARUED nN.) 
13 Blatchf. C. C. R. 395, in the same circuit April 2. Mutual Life Insurance Co. v. Norris. 

Mr. E. Q. Keasbey, Mr.R.S.Green. 
| April 8, Stanford v. Lyon. Mr. L.McCarter, 
Messrs. Vannatta and ‘Thomas N. 


McCarter. 


and against the opinion of Jndge Bradley in 
Girarday v. Moore, 5 Cent. Law Journal, ’75. 

An appendix to the volume contains the 
resolutions and addresses of the bar on the | 
death of Judge Johnson. 


%, Same cése. 
| ** 14, Hoxsey v. Erie Railway. Mr. Hox- 
| 


A MANUAL OF THE Law OF SHIPPING AND Ab- sey, Mr. C. Parker. 


MIRALTY, as determined in the Courts of | ‘15, McFarland v. Roaly’s Ex’r. Mr.Coult, 
England and the United States, by Robert Mr. G. W. Hubbel. 

Desty. San Francisco: Sumner, Whitney ‘16, Hockenjos v. Whitehead. Mr. Cobb, 
& Co. 1879. 18mo., pp 553, $3.00 net. | Mr. J. Whitehead. 

pane ‘+ 22. Skellinger v. Skellinger. Mr, A. Mills. 

BREVITIES. ‘+ 93. Savercool v. Hill. Mr. Thompson, 

—— | Mr. Cochran. Scheideker v. N. J. 


2 p.m. Mr. Maxson, Mr. Williamson. 
‘28. Dancer v. Warwick. Mr. Robbins, 
Mr. Haight. 
‘* 29, Same Case. 
May 6, Receiver of St. Mary’s River Lum- 
ber Co. v. Whiting. 
7, Same Case. 
‘ 12, Spencer v. Jeffrey. 
13, Newell, Receiver v. Insurance Co. 
Mr. Schenck, Mr. Adrain. 
* 14, Weden v. Gandy. Trenton, Mr. 
Skillman, Mr. Allen. 
15, Same case. 
‘© 90, Symes v. West Hoboken. ‘Trapha- 


Reports was Francis Hopkinson’s *‘Judgments | 

in the Admirality of Pennsylvania,” a paper- | 

covered book of 131 pages. ‘There have now 
2 


been printed of American Reports 2,823 dif- 


ferent volumes. 


‘Tre first printed volume of all American | Central Railroad. 
| 


THe first number of the Philadelphia Legal 
Intelligencer was issued by the late Henry E. 
Wallace on the 2d of December, 1843. It was 
a small paper of four two-column pages, and | 


. 


contained an abstract of the real estate to be | 
sold on December 4, 1843, at the Philadelphia | 
Exchange at 7 o’clock P.M., by the then sher- 
iff, the late Hon. Morton McMichael, together | 


. 


| N om, M 
with a rule of the District Court, a few audi- | gen v. same. Mr. Ransom, Mr. 
tors’ notices, and some items of general in- | Rich. 
terest to the profession, Mr. Wallace left it,)  ” 2i, Weller v. Freeman. Mr. Harris, Mr. 


at his death on the 28th of February last, a! Bird. 
Foley v. Kirk. Mr. Winfield, Mr. 
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large eight-page weekly paper, containing the 
reports of all the important decisious in Phil- | Bedle. 

adelphia, editorial articles and items of legal ‘+ 27, Leonard, Adm’r v. Erie Railway. Mr. 
news, and being the official legal gazette in Seymour v. Mr. Parker. 

which all sales were advertised and all legal | ‘** 28, Probasco v. Probasco. Mr. Allen, 
notices published. | Mr. Kuhl. 
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